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8.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
  SPECIAL SET HEARING  PETN 3RD ACCT TRUST, EDUCTN BOND, FEES FILED ON 4/26/19 BY DEBRA 
INSTONE 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 This Order concerns the “Referee’s Report and Recommendations” (the “Recommendations”) 

filed by Code of Civil Procedure section 639 referee Bette Epstein, Esq. (the “Referee”) on October 25, 

2021.  The Recommendations concern Debra Instone’s (“Debra’s”)1 “Petition by Debra Instone for 

Approval of Third Account of the Georgia R. Taylor Trust dated 3/22/2000, Reduction and/or 

Termination of Bond, an Order Authorizing Payment of Trustee’s Fees and Attorneys’ Fees’ [sic.] and 

Costs, and Request for Evidentiary Hearing on Any Objections” (the “Third Accounting Petition”) filed 

on April 26, 2019.  The Court entered an order pursuant to Code of Civil Procedure section 639 

appointing the Referee and charging her with making recommendations concerning the Third 

Accounting Petition. 

 A hearing concerning the adoption of the Recommendations took place on June 10, 2022, in 

Department 39 of the above-captioned court, the Hon. Edward G. Weil, presiding.  Carolyn D. Cain, 

Esq., appeared on behalf of Debra Instone.  Kathryn S. Korn, Esq., appeared on behalf of Pat McVey-

Ritsick, conservator of the person and estate of Diana Taylor (the “Conservator”).  Dess A. Benedetto, 

Esq., appeared as court-appointed counsel for Diana Taylor (“Diana”).   

 After reading the papers and considering the argument of counsel, and good cause appearing 

therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

1. No timely objections were filed to the Recommendations.  Therefore, all objections 

are waived.  Martino v. Denevi (1986) 182 Cal. App. 3d 553, 557. 

                                                           
1 First names are used in this Order for convenience only.  No disrespect is intended.   
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2. Notwithstanding the waiver of objections, the court has the authority to modify or 

completely ignore the Recommendations.  Code of Civ. Proc. § 644(b).   

3. The court is extremely troubled with three comments made in the Recommendations 

concerning the support (or lack thereof) provided to the Referee regarding the attorney and trustee 

fee requests.  See Recommendations, p.2, ¶ 7; p.3, ¶ 9; pp.3-4, ¶ 11.  The fact that there were no 

objections filed to the Recommendations indicates to the court that the Referee’s findings and 

conclusions have merit.  Where the court disagrees with the Referee is in the notion of allowing 

counsel and the trustee to re-submit fee issues for a final decision, which would, in turn, cause the 

parties to incur more fees which could be payable by the Trust.  Given the size of the Trust estate, and 

the length of time that has passed since the Recommendations were filed, re-submission of this issue 

is entirely unreasonable and not in the best interests of the Trust or its beneficiaries.  The parties 

claiming fees had the responsibility to comply with the Probate Code and this court’s Local Rules in 

order to entitle themselves to payment of fees from the Trust.  They did not.  The consequence of this 

failure, without any reasonable explanation of why there was a lack of compliance, combined with the 

absence of any objection to the Recommendations, is denial of the fees altogether. 

4. Therefore, the court’s order regarding Recommendation no. 1 shall read as follows: 

The Third Account is settled, allowed and approved, including 

payment of $6,646.93 in Trustee’s fees.  All other fees requested in 

the Third Account are DENIED. 

5. In all other respects, the Recommendations are hereby ADOPTED AS THE ORDER OF 

THE COURT.   

 
 

  

    

9.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
  SPECIAL SET HEARING  PETN FOR ORDER AUTH PYMNT ATTY FEES FILED ON 11/13/17 BY PAT 
MCVEY-RITSICK 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 The “Petition for Order Authorizing Payment of Attorney Fees to Korn Law Group” (the 

“Petition”) came regularly for hearing on June 10, 2022, in Department 39 of the above-captioned 

court, the Hon. Edward G. Weil, presiding.  Kathryn S. Korn, Esq., appeared on behalf of Pat McVey-
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Ritsick, Conservator of the Person and Estate of Diana Taylor (the “Conservator”).  Carolyn D. Cain, 

Esq., appeared on behalf of Debra Instone (“Debra”).2  After reading the papers and considering the 

argument of counsel, and good cause appearing therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

 The Petition is DENIED.  The court perceives the Petition as one that seeks to shift litigation 

fees incurred by the Conservator to Debra.  To be more precise, the Petition seeks payment of “the 

bulk of KORN LAW GROUP’S fees out of either the Georgia Taylor Trust [the “Trust”] or from [Debra’s] 

$350,000.00 bond.”  The sole ground for the Petition is Debra’s alleged improper administration of 

the Trust during the period from May 1, 2015, thorough November 7, 2017.  This request is 

problematic for two independent reasons.  First, the court presumes that the Conservator seeks 

payment of fees from the Trust assets “off the top”, i.e., before distribution to any Trust beneficiaries.  

That necessarily means that the Trust beneficiaries (which does not include Debra) would be 

responsible for payment of the fees.  The Petition does not provide any authority that stands for the 

proposition that fees can be shifted to the Trust based on the facts alleged.   

 Second, the Petition fails to meet the burden of proof required to allow the court to shift fees 

to Debra or to her trustee’s bond.  It has long been the “American Rule” that fees and costs are to be 

borne by the respective parties unless a contract or statute states otherwise.  Code of Civ. Proc. § 

1021 (operative in Probate Code matters though Probate Code section 1000).  This general rule 

applies to claims against a trustee’s negligent mismanagement of trust assets, even where fraud or 

breach of fiduciary duty are involved (Estate of Gump (1982) 128 Cal. App. 3d 111; Gray v. Don Miller 

& Assocs. (1984) 35 Cal. 3d 498, 504; Estate of Gerber (1977) 73 Cal. App. 3d 96, 117).  See also 

California Trust and Probate Litigation (CEB) §§ 3.31, 21.72. 

A more recent line of cases stands for the proposition that frivolous or bad faith litigation may 

be grounds to shift fees to the party causing the litigation.  See, e.g., Rudnick v. Rudnick (2009) 179 

Cal. App. 4th 1328, 1335.  To justify an award of attorney’s fees, the litigation must have been 

prosecuted or defended in bad faith or was otherwise frivolous.  This power is distinguished from the 

                                                           
2 First names are used in this Order for convenience only.  No disrespect is intended.   
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court’s supervisory power to award sanctions for initiating frivolous litigation, which may only be 

imposed by statute.  Id. at 1333. 

“Bad faith” was defined in Powell v. Tagami (2018) 26 Cal. App. 5th 219, 234 (in the context of 

Probate Code section 17211), as follows: 

Bad faith involves a subjective determination of the contesting party’s 

state of mind – specifically, whether he or she acted with an improper 

purpose.  ([Usyel v. Kadisha (2010) 188 Cal. App. 4th 866, 926, fn. 47]; 

see Gemini Aluminum Corp. v. California Custom Shapes, Inc. (2002) 

95 Cal. App. 4th 1249, 1263 (Gemini) [“’”bad faith” means simply that 

the action or tactic is being pursued for an improper motive’”].)  “’A 

subjective state of mind will rarely be susceptible of direct proof; 

usually the trial court will be required to infer it from circumstantial 

evidence.’” (Gemini, at p.1263).3 

A case is “frivolous” when it is “totally and completely without merit or for the sole purpose of 

harassing an opposing party.”  See Code of Civ. Proc. § 128.5(b)(2); see also Finnie v. Town of Tiburon 

(1988) 199 Cal. App. 3d 1, 12 (accord). 

 In this case, the facts that support the Conservator’s Petition do not demonstrate that Debra’s 

actions during the relevant time period (May 1, 2015 through November 7, 2017) were either 

frivolous or in bad faith.  The time period in question covered the litigation concerning Debra’s First 

Trust Account, which was ultimately approved by this court by order dated November 3, 2017.  Even if 

the court were to assume that all of the facts that support the Petition were true without considering 

Debra’s objections at all, the fact that the First Account was actually approved demonstrates that the 

                                                           
3 Code of Civil Procedure section 128.5 is in accord that the standard for finding bad faith is a subjective one.  See 

In re Marriage of Sahafzadeh-Taeb & Taeb (2019) 39 Cal. App. 5th 124, 134 (citing legislative history clarifying 

this issue). 
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proceedings leading up to that approval were not frivolous or made in bad faith.   

 Even though the court denies the Petition on the grounds set forth in the Petition, this denial 

is without prejudice to the Conservator’s right to petition for payment of fees in the Diana Taylor 

conservatorship proceeding pursuant to the relevant provisions of the Probate Code.4 

 

  
    

10.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
  SPECIAL SET HEARING  PETN FOR APRVL INITIAL & 2ND ACCTS, FINAL DISTR, FILED ON 4/8/18 BY 
DEBRA INSTONE 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 This Order concerns the “Referee’s Report and Recommendations” (the “Recommendations”) 

filed by Code of Civil Procedure section 639 referee Bette Epstein, Esq. (the “Referee”) on December 

3, 2018.  The Recommendations concern Debra Instone’s (“Debra’s”)5 “Petition by Successor Trustee 

Debra Instone for Approval of Initial and Second Accounts, for Preliminary and/or Final Distribution, 

Reduction and/or Termination of Bond, and an Order Authorizing Payment of Trustee’s Fees and 

Attorney’s Fees and Costs” (the “Initial Accounting Petition”) filed on April 29, 2018.  The Court 

entered an order pursuant to Code of Civil Procedure section 639 appointing the Referee and charging 

her with making recommendations concerning the Initial Accounting Petition. 

 In addition, this Order concerns the “Petition to Set Aside the Report and Order filed on 

December 3, 2018, and Request for Evidentiary Hearing on Disputed and Unresolved Facts and Legal 

Issues” (the “Petition to Set Aside”) filed by Debra Instone on December 18, 2018.   

 A hearing concerning the adoption of the Recommendations and the Petition to Set Aside 

took place on June 10, 2022, in Department 39 of the above-captioned court, the Hon. Edward G. 

Weil, presiding.  Carolyn D. Cain, Esq., appeared on behalf of Debra Instone.  Kathryn S. Korn, Esq., 

appeared on behalf of Pat McVey-Ritsick, conservator of the person and estate of Diana Taylor (the 

                                                           
4 Should the Conservator choose to re-file her Petition in the conservatorship matter, she should keep in mind that 

the source of funding for fees (particularly Diana’s Special Needs Trust), which is primarily designed to provide 

care to Diana, is rapidly diminishing. 
5 First names are used in this Order for convenience only.  No disrespect is intended.   
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“Conservator”).  Dess A. Benedetto, Esq., appeared as court-appointed counsel for Diana Taylor 

(“Diana”).   

 The court has received and reviewed all of the papers filed in support of and in opposition to 

the Recommendations.  After reading the papers and considering the argument of counsel, and good 

cause appearing therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

 Initially, on December 3, 2018, the court entered an order adopting the Recommendations as 

the order of the court.  That Order was later vacated on December 20, 2018, as having been 

prematurely entered.  Therefore, to the extent that any Objections or the Petition to Set Aside seek 

the same or similar relief, those requests are DENIED as MOOT.   

 The Recommendations are ADOPTED IN PART AND MODIFIED AS THE ORDER OF THE COURT 

and the Petition to Set Aside is DENIED.  The Recommendations are modified as follows: 

Modification to Recommendation no. 1: This Recommendation concerns the approval of 

Debra’s trust accountings.  The Order Appointing Referee required the Referee to make a 

recommendation concerning the approval of both Debra’s Initial and Second Accounts.  The 

Recommendation states that “Referee recommends the Court accept and approve the actions set 

forth in Trustee’s Second Account with the exception of the expenditure of funds for improvements to 

the trust real property in the amount of $169,759.46, as well as the requests for approval of trustee’s 

fees and attorneys’ fees as discussed below.  [Emphasis added.]”   

 The Referee does not make a recommendation regarding Debra’s “Initial” account, which was 

required under the terms of the order appointing the Referee.  This may be a clerical error on the 

Referee’s part, but the court cannot make that assumption, meaning that the Recommendations are 

incomplete.  If the Recommendations are incomplete, it should be returned to the Referee with 

instructions to supply the omission.  Apartment etc. Financing Corp. v. Will (1924) 69 Cal. App. 276, 

279.  The court, therefore, hereby returns the Recommendations to the Referee for the sole purpose 

of making a recommendation regarding the approval of the Initial Account.   
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 Modification to Recommendation no. 7: The Referee recommends that at least a portion of 

the fees payable to the Conservator and her counsel be paid from the Diana Taylor Special Needs 

Trust (the “SNT”).  The court finds that the SNT has insufficient assets with which to pay the fee 

request in full or the other fees requests that are pending in the matters concurrently before the 

court.  The court’s first priority is to ensure that Diana has sufficient funds in the SNT to adequately 

provide her with funds to provide support beyond her public benefit entitlements.  Therefore, even 

though the court may find that the services provided by Conservator and her counsel were done in 

the best interests of the Conservatee, the funds actually available for payment require a substantial 

reduction in fees, not only for the Conservator and counsel, but for all parties who have requested 

approval of fees in all proceedings before the court.   

 The court has analyzed the amounts available to Diana in both her conservatorship estate and 

in the SNT based on the information provided by the parties pursuant to this court’s order dated May 

24, 2022, in case no. MSP12-01162 (In re the Conservatorship of Diana Taylor).  The court also 

calculated the total amount of fees requested by the various parties for payment by the SNT in the 

matters currently before the court.  Based on the court’s calculations, the Conservator, her counsel, 

and Ms. Benedetto request fees in the total amount of $154,445.50, which amounts to approximately 

67% of the total value of the SNT assets.  The court will not award fees that consume more than two-

thirds of a trust estate that is designed to provide for Diana beyond her public benefit entitlements.  

Instead, the court will authorize the payment of fees from the SNT up to 20% total for all parties 

requesting fees.  The court’s calculations are set forth in the attached table incorporated herein as 

Exhibit A. 

 Therefore, Debra Instone, Trustee of the Diana Taylor Special Needs Trust, is ordered to pay 

$12,751.37 to Pat McVey-Ritsick, as reasonable fees incurred by her as Conservator of the Person and 

Estate of Diana Taylor, and $2,999.05 to Korn Law Group, as reasonable fees incurred as counsel for 

the Conservator. 

 Though not required, the court makes the following comments regarding some of the reasons 

why Recommendation nos. 1 and 3 were adopted.   

1. Objection to Recommendation No. 1: As quoted above, the Referee recommended 
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that the court not approve Debra’s accounting to the extent that it discloses expenditure of trust 

funds for improvements to the trust real property in the amount of $169,759.46.  Among the 

objections to this Recommendation raised by Debra is an argument that the issue of the propriety of 

her expenditures is res judicata by virtue of an order approving Debra’s First account and report.  For 

the following reasons, this argument lacks merit.   

Before analyzing this argument, the court provides a brief procedural history of Debra’s 

accountings because the order in which they were presented to the court for approval is somewhat 

confusing.  The instant Initial Accounting Petition covers two non-consecutive accounting periods, 

called the “Initial” (or “Supplemental”) account and the “Second” account.  The “Initial” account 

covers the period July 5, 2012, through June 5, 2015.  The “Second” account covers the period July 1, 

2016, through February 28, 2018.  Debra’s “First” account, which she filed for approval by petition on 

September 28, 2016, covered the intervening period from June 6, 2015, through June 30, 2016.  The 

“First” account was approved by order of the Court dated November 3, 2017.   

According to Debra, the issue of the approval of payments for improvements to trust real 

property is res judicata by virtue of the Court’s November 3, 2017, Order approving her First account.  

Diana’s Objection to the Recommendations states that, during the litigation over the approval of the 

First Account, both the Conservator and attorney Benedetto raised objections regarding the 

expenditure of funds to improve the property.  However, those objections, and all others raised to the 

First Account, were withdrawn.  In the absence of objection, the court approved the First Account on 

November 3, 2017.  Thus, the argument goes, because the issue was raised by the Conservator and 

attorney Benedetto and later withdrawn as an objection, the November 3, 2017, Order is res judicata 

as to this issue and the Referee was without power to disapprove the expenditures in the Initial 

Account.  Alternatively, Debra argues that Conservator is collaterally estopped from raising this issue 

in light of the order approving the First Account.   

With regard to Debra’s res judicata argument, Debra correctly cites Lazzarone v. Bank of 

America (1986) 181 Cal. App. 3d 581 for the proposition that orders approving Probate Code 

accountings are entitled to res judicata effect.  Debra’s argument, however, does not go far enough in 

reciting the rule.  An order approving a Probate Code accounting is entitled to res judicata effect only 
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to the extent that the accounting discloses information that indicates a breach of trust and to the 

extent that the court actually passes on the appropriateness of the transaction.  Id. at 589, 591.  See 

also Samara v. Matar (2018) 5 Cal.5th 322, 327 (judgment must be a final adjudication on the merits in 

order to be preclusive).   

A careful review of Debra’s accountings clearly demonstrates that the November 3, 2017, 

Order does not have res judicata effect on the claim that the expenditures for improvements was a 

breach of trust.  The First Account only covers the period from June 6, 2015, through June 30, 2016.  

However, the expenditures at issue in the Recommendation no. 1 did not take place until May of 

2017, as disclosed in the Second Account.  See Petition, Exh. 2, Sch. C, p.2.  The November 3, 2017, 

Order approving the First Account could not be preclusive because the expenditures had not yet 

happened during the period of the First Account.  It is, therefore, impossible for the court to have 

made any kind of ruling on the merits of this issue. 

The fact that the Conservator and attorney Benedetto raised the issue of Debra’s improper 

spending in this regard does not prevent them from raising a more specific objection to the 

expenditures once they are actually disclosed in an accounting.  The issues raised by the Conservator 

and attorney Benedetto could only, at best, give rise to a claim that the statute of limitations began to 

run at the time the issue was raised.  However, under Lazzarone, the only way that the order 

approving the First Account could have res judicata effect is if the challenged transactions were 

actually disclosed in the accounting and actually litigated to judgment.  Neither happened in this case.  

Therefore, the Order approving the First Account did not have res judicata effect regarding the 

appropriateness of the expenditures listed in the Second Account. 

For similar reasons, the Conservator was not collaterally estopped from raising this issue 

because of the November 3, 2017, Order.  Collateral estoppel (otherwise known as “issue preclusion”) 

precludes relitigation of an issue previously adjudicated when the following requirements are satisfied 

(Hernandez v. City of Pomona (2009) 46 Cal.4th 501): (1) The issue sought to be precluded must be 

identical to that decided in a prior proceeding; (2) The issue must have been actually litigated in the 

prior proceeding; (3) The issue must have been necessarily decided in the prior proceeding; (4) The 

decision in the former proceeding must be final and on the merits; and (4) The party against whom 
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issue preclusion is asserted must be the same as or in privity with the party to the prior proceeding.  

As discussed above, the issue of the appropriateness of the property improvement 

expenditures was neither actually litigated in connection with the First Account, nor was the issue 

necessarily decided in that proceeding.  The amounts spent were not disclosed until the Second 

Account was filed, and, in fact, had not yet happened during the period covered by the First Account.  

The fact that the issue was raised as part of an objection to the First Account does not mean that the 

court, in reviewing the accuracy and veracity of the First Account, made any decision regarding what 

accounted to nothing more than an inquiry by the Conservator regarding Debra’s ongoing 

administration. 

2. Objection to Recommendation No.3: Recommendation no. 3 concerns the various 

fee requests that were made by Debra as trustee of the Trust and by all of the attorneys involved.  

Debra’s Objection and her Petition to Set Aside take issue with the Referee’s conclusions and the way 

in which she reaches them.  The initial Objections to the Recommendations (filed December 8, 2018) 

make several arguments that Debra met her burden of proof to justify approval of the fees incurred.  

For example, the Objections say at page 6:20-24:  

The Referee's factual Findings and Recommendations fail to apply the 

required legal analysis of burdens of proof, shifting burdens of proof, 

fails to acknowledge that Debra successfully responded to the 

twenty-nine objections and fails to acknowledge that MVR and 

Benedetto failed to meet the shifting burden of proof that Debra's 

actions were a breach of fiduciary duty (California Trust Litigation, 

Section 9.31[1]). 

 

What Debra fails to acknowledge is that the approval of attorney’s fees is entirely discretionary with 

the court in the exercise of the court’s supervisory role over the administration of trusts.  Donahue v. 

Donahue (2010) 182 Cal. App. 4th 259, 268-270.  In determining whether attorney’s fees in litigation 

are reasonable in probate, the following must be considered:  

Probate courts have a special responsibility to ensure that fee awards 

are reasonable, given their supervisory responsibilities over trusts. 

“Presented with a section 17200 petition to settle an account, ‘the 

probate court has a duty imposed by law to inquire into the prudence 
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of the trustee's administration.’” [Citation.] “[A]ttorney fees deriving 

from probate court litigation are subject to concerns sufficiently 

unique, we believe, to distinguish them from fees generated in 

ordinary civil litigation.” [Citation.] “Thus,‘“[t]he underlying principle 

which guides the court in allowing costs and attorneys' fees incidental 

to litigation out of a trust estate is that such litigation is a benefit and 

service to the trust.”’” [Citation.] Because probate courts have wide 

powers and responsibilities to preserve trusts under their supervision, 

they should make clear the basis for fee awards and thereby facilitate 

meaningful appellate review. “All too often this responsibility [to 

supervise trusts] is abdicated by granting whatever fees are sought in 

the petition.” [Citation.] 

In reviewing whether the trial court abused its discretion, “we are 

mindful that ‘[t]he underlying principle which guides the court in 

allowing costs and attorney[] fees incidental to litigation  out of a 

trust estate is that such litigation is a benefit and a service to the 

trust.’ [Citation.]” (Terry v. Conlan (2005) 131 Cal.App.4th 1445, 1461 

(Terry) [reversing fee award to trustee].) “If litigation is necessary for 

the preservation of the trust, the trustee is entitled to reimbursement 

for his or her expenditures from the trust; however, if the litigation is 

specifically for the benefit of the trustee, the trustee must bear his or 

her own costs incurred, and is not entitled to reimbursement from 

the trust.” (Ibid.) 

… 

A trial court may not rubberstamp a request for attorney fees, but 

must determine the number of hours reasonably expended. 

“‘California courts have consistently held that a computation of time 

spent on a case and the reasonable value of that time is fundamental 

to a determination of an appropriate attorneys’ fee award.’” (PLCM 

Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1095.) “The evidence 

should allow the court to consider whether the case was overstaffed, 

how much time the attorneys spent on particular claims, and whether 

the hours were reasonably expended.” (Christian Research Institute v. 

Alnor (2008) 165 Cal.App.4th 1315, 1320 (Christian Research); see 

also Levy v. Toyota Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th 807, 

816 [party seeking attorney fees has the “burden of showing that the 

fees incurred were ‘allowable,’ were ‘reasonably necessary to the 

conduct of the litigation,’ and were ‘reasonable in amount’ ”].) 

Reasonable compensation does not include compensation for “ 
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‘padding’ in the form of inefficient or duplicative efforts … .” 

(Ketchum v. Moses (2001) 24 Cal.4th 1122, 1131–1132 (Ketchum); 

see also Chavez v. City of Los Angeles (2010) 47 Cal.4th 970, 991 

[addressing the “amount of time an attorney might reasonably expect 

to spend in litigating such a claim”].) “A reduced award might be fully 

justified by a general observation that an attorney overlitigated a 

case or submitted a padded bill or that the opposing party has stated 

valid objections.” (Gorman, supra, 178 Cal.App.4th at p. 101.) 

 

As discussed above, Debra’s reduction in fees is justified in light of the Referee’s finding that the 

expenditure of funds to make improvements to the Trust real property was not reasonable.  With 

regard to the attorney’s fee requests, Debra’s papers do not demonstrate how the Referee abused 

her discretion by recommending what amounts to a modest 10% reduction in fees.  The reasons for 

the reduction are appropriately laid out and do not appear to be arbitrary.  It also appears that the 

Referee’s Recommendations regarding the fees took into consideration what she needed to under 

Donahue in order to appropriately exercise the discretion regarding the fee award.  Nothing in the 

Objections to the Recommendations or in the Petition to Set Aside demonstrates that the Referee 

improperly exercised the discretion given to the trier of fact in determining an appropriate fee award.   

In addition, specifically with respect to the attorney’s fees requested by Debra, in the court’s 

opinion, her papers filed in connection with the Recommendations actually support the Referee’s 

suggestion at Paragraphs 2 and 3 of the Findings that Debra received “a Rolls Royce defense when a 

prudent trustee could have arrived at the same destination in a Buick, Chrysler or Taurus”.  While the 

court does not necessarily conclude that anyone is “grinding the file”, given the size of the Trust 

estate (approximately $844,000, as recited in the Recommendations), an across-the-board reduction 

appears to be appropriate and reasonable. 
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EXHIBIT A 

Georgia Taylor Trust Cash $117,807.53

Georgia Taylor Trust RP $825,000.00

Net RP if Sold (93%) $767,250.00

Less Referee's Fees -$8,760.00

Less fees Awarded by Referee from G. 

Taylor Trust (1st & 2nd) -$173,856.29

Less fees Awarded by Referee from 

G.Taylor Trust (3rd) -$6,646.93

Less Expenses & TTEE Fees (est.) -$15,000.00

Net Georgia Taylor Trust for 

Distribution $680,794.31

SNT Distributive Share (1/3) $226,931.44

SNT Cash $1,654.91

Cons Cash (est.) $1,000.00

TOTAL AVAILABLE FOR DIANA 

TAYLOR $229,586.35  

Fee Requests from SNT/Cons Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

Amount $42,890.00 $10,087.50 $36,155.00 $21,563.00 $43,750.00 $154,445.50

% of Total Fees Requested 27.77% 6.53% 23.41% 13.96% 28.33% 100.00%

 

Total available for Diana Taylor $229,586.35

Total fees requested $154,445.50

% 67.27%  

Total % of Fees to be Approved 20%

$45,917.27  

Approvals Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

20% $12,751.37 $2,999.05 $10,749.03 $6,410.77 $13,007.05 $45,917.27

 

RR = Referee’s Report 

NOTE: Benedetto’s fees are to be further reduced as set forth in the Order regarding her fee 
request. 

 
 

  
    



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  06/10/2022 

 

 

 

 

11.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
  SPECIAL SET HEARING  OBJECTIONS TO REFEREE'S RPT, FINDINGS & REC FILED 12/6/18 BY DEBRA 
INSTONE 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
SEE LINE 10, ABOVE. 
 

 

  
    

12.   9:00 AM CASE NUMBER:  MSP12-01162 
CASE NAME:   CONSERVATORSHIP OF DIANA TAYLOR 
  SPECIAL SET HEARING  2ND PETITION FOR COMPENSATION BY ATTY FOR C'TEE FILED ON 6/6/18 BY 
DESS A BENEDETTO 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 The “Second Petition for Compensation by Attorney for Conservatee” (the “Petition”) came 

regularly for hearing on June 10, 2022, in Department 39 of the above-captioned court, the Hon. 

Edward G. Weil, presiding.  Dess A. Benedetto, Esq., (“Petitioner”) appeared as the Petitioner and as 

court-appointed counsel for the Conservatee’ Diana Taylor (the “Conservatee”).  Carolyn D. Cain, Esq., 

appeared on behalf of Debra Instone, Trustee of the Diana Taylor Special Needs Trust.  After reading 

the papers and considering the argument of counsel, and good cause appearing therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

 The Petition is GRANTED IN PART.  The court finds that the fees incurred by the Petitioner as 

set forth in the Petition were only in part reasonable in amount and incurred in the best interests of 

the Conservatee.  The court is very concerned regarding Petitioner’s involvement in the litigation 

outside of the conservatorship proceeding itself after the Conservator’s appointment.  Once the 

Conservator was appointed, she and only she had the legal standing to prosecute and defend actions 

on the Conservatee’s behalf.  Code of Civ. Proc. § 372(a)(1) (“When a minor, a person who lacks legal 

capacity to make decisions, or a person for whom a conservator has been appointed is a party, that 

person shall appear either by a guardian or conservator of the estate or by a guardian ad litem 

appointed by the court in which the action or proceeding is pending, or by a judge thereof, in each 
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case.”)  Throughout the history of these proceedings, the Conservator and Petitioner have been 

advocating for the very same positions.  This means that, not only is Diana paying for the 

Conservator’s counsel to advocate on her behalf in non-conservatorship litigation, but she is also 

paying for her own counsel for the very same purposes.  This is clearly redundant and wasteful, 

especially considering that the resources available to pay these expenses have been known to all 

parties throughout.   

 The court is also well aware that this practice has been condoned by the court in connection 

with Petitioner’s prior fee request, as well as the language of Petitioner’s appointment as counsel as 

being a “general” appointment.6  Notwithstanding these factors, the court expects that both court-

appointed counsel and counsel for the Conservator would always be conscious of the fees that are 

incurred at all times and whether services are being duplicated, regardless of the size of the estate 

that funds the proceeding. 

Notwithstanding the foregoing, perhaps the most important factor that the court takes into 

consideration in making this order is that the court further finds that the SNT has insufficient assets 

with which to pay the fee request in full or the other fees requests that are pending in the matters 

concurrently before the court.  The court’s first priority is to ensure that Diana has sufficient funds in 

the SNT to adequately provide her with funds to provide support beyond her public benefit 

entitlements.  Therefore, even though the court may find that many of the services provided by 

Petitioner were done in the best interests of the Conservatee, the funds actually available for 

payment require a substantial reduction in fees, not only for Petitioner, but for all parties who have 

requested approval of fees in all proceedings before the court.     

The court has analyzed the amounts available to Diana in both her conservatorship estate and 

in the SNT based on the information provided by the parties pursuant to this court’s order dated May 

24, 2022, in case no. MSP12-01162 (In re the Conservatorship of Diana Taylor).  The court also 

                                                           
6 In general, the court does not consider a “general” appointment of counsel in a conservatorship matter to mean that 

court-appointed counsel has carte blanche to participate in matters that are outside the conservatorship proceeding, 

particularly after a conservator is appointed, in light of Code of Civil Procedure section 372.  Petitioner has not 

provided any authority, and the court is aware of none, that stands for the proposition that a “general” appointment 

authorizes court-appointed counsel to represent a conservatee directly in litigation outside of the conservatorship 

proceeding itself. 
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calculated the total amount of fees requested by the various parties for payment by the SNT in the 

matters currently before the court.  Based on the court’s calculations, the Conservator, her counsel, 

and Ms. Benedetto request fees in the total amount of $154,445.50, which amounts to approximately 

67% of the total value of the SNT assets.  The court will not award fees that consume more than two-

thirds of a trust estate that is designed to provide for Diana beyond her public benefit entitlements.  

Instead, the court will authorize the payment of fees from the SNT up to 20% total for all parties 

requesting fees.  The court’s calculations are set forth in the attached table incorporated herein as 

Exhibit A.  In addition, with specific respect to attorney Benedetto, because the court finds that many 

of the services she provided were duplicative of those provided by the Conservator, the court finds 

that an additional 50% reduction in the fees to be awarded to her is appropriate.   

Therefore, for the foregoing reasons, Debra Instone, Trustee of the Diana Taylor Special 

Needs Trust, is ordered to pay $6,503.53 to Family TLC, Inc., as reasonable fees incurred by Petitioner 

as Diana Taylor’s court-appointed counsel.   

EXHIBIT A 

Georgia Taylor Trust Cash $117,807.53

Georgia Taylor Trust RP $825,000.00

Net RP if Sold (93%) $767,250.00

Less Referee's Fees -$8,760.00

Less fees Awarded by Referee from G. 

Taylor Trust (1st & 2nd) -$173,856.29

Less fees Awarded by Referee from 

G.Taylor Trust (3rd) -$6,646.93

Less Expenses & TTEE Fees (est.) -$15,000.00

Net Georgia Taylor Trust for 

Distribution $680,794.31

SNT Distributive Share (1/3) $226,931.44

SNT Cash $1,654.91

Cons Cash (est.) $1,000.00

TOTAL AVAILABLE FOR DIANA 

TAYLOR $229,586.35  
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Fee Requests from SNT/Cons Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

Amount $42,890.00 $10,087.50 $36,155.00 $21,563.00 $43,750.00 $154,445.50

% of Total Fees Requested 27.77% 6.53% 23.41% 13.96% 28.33% 100.00%

 

Total available for Diana Taylor $229,586.35

Total fees requested $154,445.50

% 67.27%  

Total % of Fees to be Approved 20%

$45,917.27  

Approvals Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

20% $12,751.37 $2,999.05 $10,749.03 $6,410.77 $13,007.05 $45,917.27

 

RR = Referee’s Report 

 
 

  
    

13.   9:00 AM CASE NUMBER:  MSP12-01162 
CASE NAME:   CONSERVATORSHIP OF DIANA TAYLOR 
  SPECIAL SET HEARING  THIRD PETITION FOR ALLOWANCE OF FEES TO CONS FILED ON 5/18/18 BY 
PAT MCVEY-RITSICK 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 The “Third Petition for Allowance of Fees to Conservator” (the “Third Fee Petition”) came 

regularly for hearing on June 10, 2022, in Department 39, the Hon. Edward G. Weil, presiding.  

Kathryn S. Korn, Esq., appeared on behalf of Pat McVey-Ritsick, Conservator of the Person and Estate 

of Diana Taylor (the “Conservator”).  Carolyn D. Cain, Esq., appeared on behalf of Debra Instone 

(“Debra”).7  Dess Benedetto, Esq., appeared as court-appointed counsel for Diana Taylor (the 

“Conservatee”).   

 After reading the papers and considering the argument of counsel, and good cause appearing 

therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

                                                           
7 First names are used in this Order for convenience only.  No disrespect is intended.   
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1. The Third Fee Petition is GRANTED IN PART.  The court finds that the fees incurred by 

the Conservator during the period of April 27, 2018, through October 3, 2019, were reasonable in 

amount and incurred in the best interests of the Conservatee.  However, the court also finds that the 

SNT has insufficient assets with which to pay the fee request in full or the other fees requests that are 

pending in the matters concurrently before the court.  The court’s first priority is to ensure that Diana 

has sufficient funds in the SNT to adequately provide her with funds to provide support beyond her 

public benefit entitlements.  Therefore, even though the court may find that the services provided by 

Conservator were done in the best interests of the Conservatee, the funds actually available for 

payment require a substantial reduction in fees, not only for the Conservator, but for all parties who 

have requested approval of fees in all proceedings before the court.     

The court has analyzed the amounts available to Diana in both her conservatorship estate and 

in the SNT based on the information provided by the parties pursuant to this court’s order dated May 

24, 2022, in case no. MSP12-01162 (In re the Conservatorship of Diana Taylor).  The court also 

calculated the total amount of fees requested by the various parties for payment by the SNT in the 

matters currently before the court.  Based on the court’s calculations, the Conservator, her counsel, 

and Ms. Benedetto request fees in the total amount of $154,445.50, which amounts to approximately 

67% of the total value of the SNT assets.  The court will not award fees that consume more than two-

thirds of a trust estate that is designed to provide for Diana beyond her public benefit entitlements.  

Instead, the court will authorize the payment of fees from the SNT up to 20% total for all parties 

requesting fees.  The court’s calculations are set forth in the attached table incorporated herein as 

Exhibit A.   

Therefore, Debra Instone, Trustee of the Diana Taylor Special Needs Trust, is ordered to pay 

$10,749.03 to Pat McVey-Ritsick, as reasonable fees incurred by her as Conservator of the Person and 

Estate of Diana Taylor; 

2. The court finds it necessary to address the objections raised to the Third Fee Petition 

by Debra, as follows: 

a. The first objection (failure to include a Memorandum of Points and 

Authorities) is plainly without merit because the authority cited in support (Rule of Court 3.113) 

applies to civil law and motion matters and not to Probate Code petitions.   
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b. The second objection, which claims that the Conservator’s Declaration in 

support of her Third Fee Petition is inconsistent with the fees that were actually requested, fails to 

recognize that the Conservator was delegating many tasks to staff at a lower hourly rate.  This 

objection amounts to a complaint that the Conservator actually saved money by delegating certain 

tasks to employees of the Conservator, without any argument that by doing to the Conservator failed 

to meet the best interests of the Conservatee or failed to use ordinary care and diligence in doing so.  

Probate Code section 2401(a) states:  

The guardian or conservator, or limited conservator to the extent 

specifically and expressly provided in the appointing court’s order, 

has the management and control of the estate and, in managing and 

controlling the estate, shall use ordinary care and diligence. What 

constitutes use of ordinary care and diligence is determined by all the 

circumstances of the particular estate.8 

Furthermore, the Legislature added the following language to Probate Code section 2401(d) with the 

enactment of AB 1194: 

(d) Subdivision (c) [which generally prohibits self-dealing by a 

professional fiduciary] does not prohibit a professional fiduciary 

appointed as a guardian or conservator from hiring and compensating 

individuals as employees, with court approval. 

 

The court finds that, under Section 2401(a), the Conservator’s delegation of tasks to 

employees and staff at lower billing rates demonstrates more than ordinary care and diligence, and 

that that decision to so delegate was in the best interests of the Conservatee, particularly in the 

absence of any evidence or cogent argument from Debra to the contrary.  Furthermore, the addition 

subdivision (d) to Section 2401 demonstrates to this court that a desire that professional fiduciaries 

delegate tasks to their staffs in order to efficiently serve their vulnerable clients.9 

                                                           
8 The language of Section 2401(a) remained unchanged when Assembly Bill 1194 (“AB 1194”) became effective on 

January 1, 2022.   
9 This objection also invokes Code of Civil Procedure section 128.7 in support, claiming that the Conservator’s 

pleadings are without factual support because Conservator did not perform all of the tasks herself for which she 

seeks compensation.  This request is specifically denied not only because this objection lacks factual and legal 

support, but also because Debra and her counsel failed to fulfill the “safe harbor” duty to serve an unfiled copy of 

the request and to make the request separately pursuant to Code of Civil Procedure section 128.7(c)(1).  Debra and 
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c. The third objection is mostly focused on argument regarding Debra’s services 

to her family.  These allegations are entirely irrelevant to the narrow issue of whether the 

Conservator is entitled to the fees that she requests.  Such arguments are more appropriate to be 

considered in other contexts, but in connection with this issue, it seems as though Debra is more 

concerned about her own performance as a fiduciary as opposed to ensuring that Diana is being 

properly cared for, which is always the first priority in conservatorship matters. 

d. The fourth objection raises a statute of frauds issue, essentially arguing that 

the Conservator must have a written contract with the trustee of Diana’s Special Needs Trust before 

the Conservator can be entitled to payment of court-ordered fees.  Debra provided no authority to 

show that the court lacks the authority to order a trustee who controls the conservatee’s funds to pay 

reasonable compensation for the conservator.  In fact, the court always has supervisory power of all 

trusts administered in California.  Schwartz v. Labow (2008) 164 Cal. App. 4th 417, 427.  The issue 

before the court is not whether Debra hired the Conservator to provide services to Diana in that 

capacity.  Rather, the issue is whether the court has the power to order Debra, as trustee of the SNT, 

to pay the fees that are approved in this Order.  The SNT is clearly designed to benefit Diana, and the 

court finds that the Conservator’s fees were incurred in Diana’s best interests.  Probate Code section 

17206 gives the court broad discretion to enter orders that are necessary and proper to dispose of 

matters before it.  Thus, pursuant to that authority, and in the absence of any authority to the 

contrary, the SNT will be liable for payment of the fees ordered herein. 

e. The fifth objection has no specific citations to any of the services rendered by 

the Conservator (other than the litigation over the approval of the First Account) to demonstrate that 

any other service provided by the Conservator were not reasonable or were for the Conservatee’s 

benefit.  Cherry-picking one provision in the SNT and expanding its interpretation to create a blanket 

prohibition against using SNT funds to pay for conservatorship services is not supported by anything 

                                                                                                                                                                                           
her counsel are both advised that bringing a motion pursuant to Code of Civil Procedure section 128.7 is itself 

sanctionable if the motion is brought for an improper purpose, such as to harass or to cause unnecessary delay or 

needless increase in the cost of litigation.  Code of Civ. Proc. § 128.7(h).  The court seriously considered imposing 

sanctions on Debra and her counsel for invoking Section 128.7 in the Objections on its own motion and as 

authorized by Section 128.7(c)(2) and (h), but it will not do so at this time.  Instead, Debra and her counsel are 

admonished to litigate issues only where legitimate factual and legal issues exist.  Their failure to comply with this 

admonishment may subject Debra and/or her counsel to sanctions pursuant to Code of Civil Procedure sections 

128.7 and/or 177.5. 
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in the Trust instrument itself or in its stated purpose, which is to provide for the “supplemental 

special needs for Diana.”  SNT § 2.01.  The fact that Debra did not “hire” the Conservator is irrelevant 

– she was court appointed, so no “employment agreement” is necessary for this court to determine 

that payment of the fees by the SNT is appropriate and consistent with the SNT’s purpose. 

EXHIBIT A 

Georgia Taylor Trust Cash $117,807.53

Georgia Taylor Trust RP $825,000.00

Net RP if Sold (93%) $767,250.00

Less Referee's Fees -$8,760.00

Less fees Awarded by Referee from G. 

Taylor Trust (1st & 2nd) -$173,856.29

Less fees Awarded by Referee from 

G.Taylor Trust (3rd) -$6,646.93

Less Expenses & TTEE Fees (est.) -$15,000.00

Net Georgia Taylor Trust for 

Distribution $680,794.31

SNT Distributive Share (1/3) $226,931.44

SNT Cash $1,654.91

Cons Cash (est.) $1,000.00

TOTAL AVAILABLE FOR DIANA 

TAYLOR $229,586.35  

Fee Requests from SNT/Cons Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

Amount $42,890.00 $10,087.50 $36,155.00 $21,563.00 $43,750.00 $154,445.50

% of Total Fees Requested 27.77% 6.53% 23.41% 13.96% 28.33% 100.00%

 

Total available for Diana Taylor $229,586.35

Total fees requested $154,445.50

% 67.27%  

Total % of Fees to be Approved 20%

$45,917.27  

Approvals Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

20% $12,751.37 $2,999.05 $10,749.03 $6,410.77 $13,007.05 $45,917.27
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RR = Referee’s Report 

 
 

  
    

14.   9:00 AM CASE NUMBER:  MSP12-01162 
CASE NAME:   CONSERVATORSHIP OF DIANA TAYLOR 
  SPECIAL SET HEARING  FOURTH PETITION FOR ALLOW OF FEES TO CONSERVATOR FILED ON 
11/4/19 BY PAT MCVEY-RITSICK 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 The “Fourth Petition for Allowance of Fees to Conservator” (the “Fourth Fee Petition”) came 

regularly for hearing on June 10, 2022, in Department 39, the Hon. Edward G. Weil, presiding.  

Kathryn S. Korn, Esq., appeared on behalf of Pat McVey-Ritsick, Conservator of the Person and Estate 

of Diana Taylor (the “Conservator”).  Carolyn D. Cain, Esq., appeared on behalf of Debra Instone 

(“Debra”).10  Dess Benedetto, Esq., appeared as court-appointed counsel for Diana Taylor (the 

“Conservatee”).   

 After reading the papers and considering the argument of counsel, and good cause appearing 

therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Fourth Fee Petition is GRANTED IN PART.  The court finds that the fees incurred 

by the Conservator during the period of April 27, 2018, through October 3, 2019, were reasonable in 

amount and incurred in the best interests of the Conservatee.  However, the court also finds that the 

SNT has insufficient assets with which to pay the fee request in full or the other fees requests that are 

pending in the matters concurrently before the court.  The court’s first priority is to ensure that Diana 

has sufficient funds in the SNT to adequately provide her with funds to provide support beyond her 

public benefit entitlements.  Therefore, even though the court may find that the services provided by 

Conservator were done in the best interests of the Conservatee, the funds actually available for 

payment require a substantial reduction in fees, not only for the Conservator, but for all parties who 

have requested approval of fees in all proceedings before the court.     

                                                           
10 First names are used in this Order for convenience only.  No disrespect is intended.   
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The court has analyzed the amounts available to Diana in both her conservatorship estate and 

in the SNT based on the information provided by the parties pursuant to this court’s order dated May 

24, 2022, in case no. MSP12-01162 (In re the Conservatorship of Diana Taylor).  The court also 

calculated the total amount of fees requested by the various parties for payment by the SNT in the 

matters currently before the court.  Based on the court’s calculations, the Conservator, her counsel, 

and Ms. Benedetto request fees in the total amount of $154,445.50, which amounts to approximately 

67% of the total value of the SNT assets.  The court will not award fees that consume more than two-

thirds of a trust estate that is designed to provide for Diana beyond her public benefit entitlements.  

Instead, the court will authorize the payment of fees from the SNT up to 20% total for all parties 

requesting fees.  The court’s calculations are set forth in the attached table incorporated herein as 

Exhibit A.   

Therefore, Debra Instone, Trustee of the Diana Taylor Special Needs Trust, is ordered to pay 

$6,410.77 to Pat McVey-Ritsick, as reasonable fees incurred by her as Conservator of the Person and 

Estate of Diana Taylor; 

2. The court finds it necessary to address the objections raised to the Fourth Fee 

Petition by Debra, as follows:  

a. The first objection (failure to include a Memorandum of Points and 

Authorities) is without merit because the authority cited in support (Rule of Court 3.113) applies to 

civil law and motion matters and not to Probate Code petitions.   

b. The second objection claims that the Fourth Fee Petition must be denied 

because the Conservator failed to fulfill the requirements of Rules of Court 7.751(b) and 7.702.  This 

argument is without merit.  A simple review of the Conservator’s fee declaration (Fourth Fee Petition, 

Exh. 2) fulfills all of the requirements needed to fulfill all Rules of Court and this court’s Local Rules.  

Debra’s Objection in this regard fails to specify how any of the services provided by the Conservator 

and her staff, as detailed in the Conservator’s Declaration, were either unreasonable or the fees 

incurred were not in Diana’s best interests.  The court specifically finds that the services provided and 

the fees awarded were, in fact, incurred for Diana’s best interests.  

c. The third objection raises a statute of frauds issue, essentially arguing that 
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the Conservator must have a written contract with the trustee of Diana’s Special Needs Trust before 

the Conservator can be entitled to payment of court-ordered fees.  Debra provided no authority to 

show that the court lacks the authority to order a trustee who controls the conservatee’s funds to pay 

reasonable compensation for the conservator.  In fact, the court always has supervisory power of all 

trusts administered in California.  Schwartz v. Labow (2008) 164 Cal. App. 4th 417, 427.  The issue 

before the court is not whether Debra hired the Conservator to provide services to Diana in that 

capacity.  Rather, the issue is whether the court has the power to order Debra, as trustee of the SNT, 

to pay the fees that are approved in this Order.  The SNT is clearly designed to benefit Diana, and the 

court finds that the Conservator’s fees were incurred in Diana’s best interests.  Probate Code section 

17206 gives the court broad discretion to enter orders that are necessary and proper to dispose of 

matters before it.  Thus, pursuant to that authority, and in the absence of any authority to the 

contrary, the SNT will be liable for payment of the fees ordered herein. 

d. The fourth objection claims that the court cannot order fees to be paid to the 

Conservator because Debra did not hire the Conservator to provide services to Diana.  Cherry-picking 

one provision in the SNT and expanding its interpretation to create a blanket prohibition against using 

SNT funds to pay for conservatorship services is not supported by anything in the Trust instrument 

itself or in its stated purpose, which is to provide for the “supplemental special needs for Diana.”  SNT 

§ 2.01.  The fact that Debra did not “hire” the Conservator is irrelevant – she was court appointed, so 

no “employment agreement” is necessary for this court to determine that payment of the fees by the 

SNT is appropriate and consistent with the SNT’s purpose.   

EXHIBIT A 
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Georgia Taylor Trust Cash $117,807.53

Georgia Taylor Trust RP $825,000.00

Net RP if Sold (93%) $767,250.00

Less Referee's Fees -$8,760.00

Less fees Awarded by Referee from G. 

Taylor Trust (1st & 2nd) -$173,856.29

Less fees Awarded by Referee from 

G.Taylor Trust (3rd) -$6,646.93

Less Expenses & TTEE Fees (est.) -$15,000.00

Net Georgia Taylor Trust for 

Distribution $680,794.31

SNT Distributive Share (1/3) $226,931.44

SNT Cash $1,654.91

Cons Cash (est.) $1,000.00

TOTAL AVAILABLE FOR DIANA 

TAYLOR $229,586.35  

Fee Requests from SNT/Cons Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

Amount $42,890.00 $10,087.50 $36,155.00 $21,563.00 $43,750.00 $154,445.50

% of Total Fees Requested 27.77% 6.53% 23.41% 13.96% 28.33% 100.00%

 

Total available for Diana Taylor $229,586.35

Total fees requested $154,445.50

% 67.27%  

Total % of Fees to be Approved 20%

$45,917.27  

Approvals Conservator (RR) Korn (RR) Conservator (3rd) Conservator (4th) Benedetto (2nd) Total

20% $12,751.37 $2,999.05 $10,749.03 $6,410.77 $13,007.05 $45,917.27

 

RR = Referee’s Report 

 
 

  
    

15.   9:00 AM CASE NUMBER:  MSP19-01630 
CASE NAME:   THE DIANA MARIE TAYLOR SPECIAL NEEDS TRUST 
  SPECIAL SET HEARING  PTN TO REMOVE TRUSTEE AND APPOINT SUCCESSOR FILED 11/4/19 BY 
DIANA TAYLOR 
APPEARANCE REQUIRED 
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*TENTATIVE RULING:* 
 
SEE LINE 16, BELOW. 
 

 

  
    

16.   9:00 AM CASE NUMBER:  MSP19-01630 
CASE NAME:   THE DIANA MARIE TAYLOR SPECIAL NEEDS TRUST 
  SPECIAL SET HEARING  PET'N FOR INSTRCTNS FOR ORDER SUB ISSUES IN DEMURR FILED ON 
1/24//20 BY DEBRA INSTONE 
APPEARANCE REQUIRED 
*TENTATIVE RULING:* 
 
 The “Petition for Instructions for an Order Determining Substantive Issues Which Could Have 

Been Raised on Demurrer” (the “Petition for Instructions”), filed by Debra Instone, Trustee of the 

Diana Marie Taylor Special Needs Trust (“Debra”)11 came regularly for hearing on June 10, 2022, in 

Department 39 of the above-captioned court, the Hon. Edward G. Weil, presiding.  Carolyn Cain, Esq., 

appeared on behalf of Debra Instone, Trustee.  Dess Benedetto, Esq., appeared as court-appointed 

counsel for Diana Marie Taylor, conservatee (“Diana”).  Kathryn Korn, Esq., appeared for Pat McVey-

Ritsick, conservator of the person and estate of Diana Marie Taylor (the “Conservator”).   

 After reading the papers and hearing the argument of counsel, and good cause appearing 

therefor, 

 IT IS HEREBY ORDERED AS FOLLOWS: 

I. 

PRELIMINARY PROCEDURAL ISSUE 

 The Petition for Instructions seeks an order sustaining objections to a “Petition to Remove 

Trustee and Trust Protector and Order to Appoint Successor Trustee under Probate Code § 15642 and 

§ 17200 and Ex Parte Petition to Suspend Trustee Under Probate Code § 17206 and for Order 

Appointing Temporary Trustee” (the “Petition to Remove”).  The Petition for Instructions, which is 

filed ostensibly pursuant to Probate Code section 17200, is styled as a Demurrer to the Petition to 

                                                           
11 First names are used in this Order for convenience only.  No disrespect is intended.   
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Remove on multiple grounds pursuant to Code of Civil Procedure section 430.10.  According to 

Debra’s counsel, the Petition for Instructions was not filed as a Demurrer was because the judge who 

previously presided over this matter would only consider the arguments if they were presented as a 

Petition for Instructions.  Diana objects to this approach, claiming that Debra’s arguments can only be 

made by filing a timely Demurrer. 

 Whether the Petition for Instructions is actually a Demurrer is immaterial.  The fact that 

demurrer arguments were made in this context does not change the substance of those arguments, 

particularly standing, as discussed below.  The court always has the discretion to grant judgment on 

the pleadings either by motion of one of the parties or on its own motion pursuant to Code of Civil 

Procedure section 438(b)(2).  See also Camacho v. Automobile Club of Southern California (2006) 142 

Cal. App. 4th 1394, 1396.  Judgment on the pleadings is the functional equivalent of a demurrer, 

except that the judgment on the pleadings is considered after the time for demurrer has expired.  

Templo v. State of California (2018) 24 Cal. App. 5th 730, 735 (“motion for judgment on the pleadings 

is equivalent to a demurrer [internal quotes omitted]”). 

 In light of these considerations, the court intends to rule on the merits of the Petition for 

Instructions.  Denial based on purely procedural considerations would constitute a waste of precious 

judicial resources, particularly since the very same issues could be re-filed as a Motion for Judgment 

on the Pleadings or raised by the court sua sponte.  Furthermore, the key issue in this Order, Diana’s 

legal standing to file the Petition for Instructions, is never waived, unlike other affirmative defenses.  

Common Cause of California v. Board of Supervisors of Los Angeles County (1989) 49 Cal.3d 432, 438.  

Finally, there is no prejudice to any party to the Petition for Instructions because everyone has had 

the opportunity to address it on the merits, and finding that it is procedurally improper would not 

serve the ends of justice or judicial economy.   

II. 

STATEMENT OF RELEVANT FACTS 

 Diana is a daughter of Georgia R. Taylor (“Georgia”).  Prior to her death, Georgia established 

the Georgia R. Taylor Trust (the “Taylor Trust”).  The Taylor Trust provides, in pertinent part, that 
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following Georgia’s death, the assets of the Taylor Trust are to be divided and distributed equally 

between three of Georgia’s daughters, including Debra and Diana.   

Diana was conserved of her person and estate by order of this court on January 2, 2013.12  At 

the outset of the conservatorship proceeding, the court appointed attorney Benedetto as Diana’s 

counsel pursuant to Probate Code section 1470, and attorney Benedetto has been Diana’s counsel 

ever since that date.13  Attorney Benedetto’s appointment was a “general” appointment, though at 

the time, the litigation currently before the court had not yet commenced.   

 The Diana Marie Taylor Special Needs Trust (the “SNT”) was established by order of this court 

in this proceeding on May 20, 2015, pursuant to Probate Code sections 2580 et seq.  The SNT is a 

third-party special needs trust with Diana as the sole beneficiary.  Debra is the named trustee of the 

SNT, and she has served in that capacity since its inception.  Thereafter, on December 2, 2016, this 

court entered an order modifying the Taylor Trust.  Pursuant to that order, Diana’s distributive share 

of the Taylor Trust is not to be distributed directly to Diana, but instead to the SNT.   

 On November 4, 2019, attorney Benedetto filed the Petition to Remove.  The Petition to 

Remove states that Diana is the Petitioner.  The Petition to Remove was originally verified by attorney 

Benedetto on her client’s behalf, but later, on December 26, 2019, attorney Benedetto filed a 

Verification of the Petition to Remove signed by the Conservator. 

III. 

LEGAL DISCUSSION 

 One of the arguments raised in Debra’s Petition for Instructions that that Diana (or attorney 

Benedetto on Diana’s behalf) lacks the legal standing to seek an order removing Debra as the trustee 

of the SNT.  Petition for Instructions, pp. 4:19-6:13.  As this issue is dispositive of the Petition for 

Instructions, it will be the only one discussed in this Order.  Put plainly, Diana lacks the legal standing 

to sue because she is conserved. 

 Code of Civil Procedure section 372 (operative through Probate Code section 1000) states, in 

                                                           
12 On its own motion, the court takes judicial notice of this fact pursuant to Evidence Code 452(d).  
13 On its own motion, the court takes judicial notice of this fact pursuant to Evidence Code 452(d). 
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pertinent part:  

When a…person for whom a conservator has been appointed is a 

party, that person shall appear either by a guardian or conservator of 

the estate or by a guardian ad litem appointed by the court in which 

the action or proceeding is pending, or by a judge thereof, in each 

case.  [Emphasis added.]   

Because she has been conserved, Diana may not directly file her Petition to Remove, even through 

her court-appointed counsel.  Only the Conservator may proceed.  The fact that the Conservator 

verified the Petition to Remove does not cure this defect.  Attorney Benedetto is not Diana’s guardian 

ad litem.  She represents Diana and Diana only.  For attorney Benedetto to attempt to prosecute the 

Petition to Remove ostensibly on behalf of the Conservator by presenting a Verification by the 

Conservator comes very close to constituting an irreconcilable conflict of interest, especially since the 

Conservator already has her own counsel.  Therefore, the Petition for Instructions is GRANTED.   

 When a demurrer is sustained or a Motion for Judgment on the Pleadings is granted, leave to 

amend is routinely and liberally granted.  Angie M. v. Superior Court (1995) 37 Cal. App. 4th 1217, 

1227.  In the case of an original petition, the Petitioner need not even request leave to amend.  

McDonald v. Superior Court (1986) 180 Cal. App. 3d 297, 303-304.  The only exception is where the 

only issues are legal ones and the court decides against petitioner as a matter of law.  Lawrence v. 

Bank of America (1985) 163 Cal. App. 3d 431, 436.  The reason the Petition for Instructions is granted 

is purely legal in that, because Diana is conserved, she lacks the legal standing to prosecute litigation 

on her own behalf.  There is no set of facts that can be alleged at this point that can change this 

conclusion.  Therefore, leave to amend is denied.  

IV. 

CONCLUSION 

 Because Diana lacks standing to proceed except through her conservator in prosecuting the 

Petition to Remove, the Petition for Instructions is GRANTED, without leave to amend.  Alternatively, 

the court construes the Petition for Instructions as a Demurrer or Motion for Judgment on the 

Pleadings and, as such, it is SUSTAINED WIHTOUT LEAVE TO AMEND.  The Petition for Instructions is, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  06/10/2022 

 

 

 

 

therefore, DISMISSED, WITH PREJUDICE solely as to Diana, but not as to the Conservator.   

 
 

  

 


